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Abstract

Inclusion or lack of inclusion of article 167 in the constitution towards penal
lawsuits, has been disputable by lawyers from long time ago. In order to avoid
breaching the principle of legality of crime and punishment in the constitution,
most lawyers believe that article 167 is allocated by article 36 and it is not included
penal lawsuits; but some lawyers by virtue of principle of overruling in Islamic
jurisprudence, are going to generalize the concept of the word law to codified and
uncodified law (Figh) and also place the penal lawsuits in the scope of inclusion of
article 167. In this writing, while detailed explanation of the principle of overruling,
it is proved that there are not the terms for implementing this principle in articles
167 and 36 from the viewpoints of Islamic jurisprudence. In the following,
ignoring this fundamental problem, referring to Figh in quadruple punishment has
been examined based on Islamic penal code acted 1392; and resorting to the
process of legislation in unspecified penalties and also the viewpoints of Imam
Khomeini (Peace be upon him) and his practical procedure in law of penalties, it is
proved that in this kind of punishments, we can not refer to Figh.
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Overruling; Principle of Exclusion; Referring to Figh.

* Assistant Professor, Department of Law, Mofid University, Qom, Iran.
Email: Jafari@mofidu.ac.ir
#% PhD Student in Criminal Law and Criminology, University of Guilan, Rasht, Iran.

Email:aminkhedriamirian@gmail.com



54  Abstract & Bibliographies in English

Bibliography

A) Book & Articles

Akhoond Khorasani, Mohamad Kazem (1988). Kefayat-al- Osoul, 1%
Pub., Qom: Al-al-Bayt (PBUT) Institute. [In Arabic]

Akhoond Khorasani, Mohamad Kazem (1989). Dorar-al-Fava’ed fi-al-
Hashiyah Ala-al-Fara’ed, 1 Pub., Tehran: Institute of Printing and
Publishing. [In Arabic]

Ansari, Morteza, (2007). Faraed-al-Osoul, 9" Pub., Qom: Institute of
Islamic Thought. [In Arabic]

Ardabili, Ahmad Ibn Mohamad (1982). Majma-al-Fa’ede val Borhan
fi Sharh e Ershad-al-Azhan, 1% Pub., Qom: Islamic Publications
Office. [In Arabic]

Ashtiyani, Mahmood (?). Hashiyah ala Dorar-al-Fava’ed, Qom: no
publisher. [In Arabic]

Borhani, Mohsen & Maryam Naderi Fard (2015). “Sharia-based Ta’zir;
its Concept in Figh and its Legal Examples”, Criminal Law Research,
No. 10, 3" course, pp. 89-112. [In Persian]

Eftekhar Jahromi, Goodarz (1999). “The principle of legality of crime
and punishment and its developments”, Legal Research Quarterly, No.
25,26, 2" Course, pp. 79-102. [In Persian]

Elham, Gholamhossein & Mohsen Borhani (2016). Dar’amdi bar
Hoghogh e Jazaye Omoumi, 2™ Pub., Tehran: Mizan. [In Persian]
Ghiyasi, Jalaloddin; Adel Sarikhani & Ghodratollah Khosroshahi (2012).
Hoghogh e Jazaye Omoumi (Islam va Hoghogh e Mozou’e), 4" Pub.,
Qom: Research Institute of Hawze and University. [In Persian]
Habibzade, Mohamad Jafar (2009). “The principle of the rule of law of
the highest expediency in criminal law of Iran”, Journal of Law and
Expediency, 1% Year, No. 2, pp. 23-53. [In Persian]

Hashemi Shahroodi, Mahmood (1998). Bayestehaye Feghh e Jaza, 1%
Pub., Tehran: Mizan Publishing; Dadgostar Publishing. [In Persian]
Hashemi, Hossein & Mohamad Javad Akbari (2016). “An Analysis of
Stipulated Referents of Punishment in Imamiyeh Jurisprudence (Stating
Note 2 Article 115 of Islamic Penal Code 2014)”, Islamic Law,
Jurisprudence and Methodology, 2™ Year, No. 3, PP. 33-59. [In Persian]
Horr ¢ Ameli, Mohamad Ibn Hassan (1988). Vasael-al-Shi’a, 1% Pub.,
Qom: Al-al- Bayt (PBUT) Institute. [In Arabic]



Abstract & Bibliographies in English 55

Khaleghi, Ali (2016). 4 yeen e Dadresi Keyfari, 33™ Pub., Tehran: Shahr
e Dansh. [In Arabic]

Khooyi, Abolgasem (2001). Mesbah-al-Osoul, 1% Pub. Qom: Institute of
Reviving the Works of Al-Imam Khooyi. [In Arabic]

Mar’ashi, Mohamad Hassan (1997). “The position of Fatwa in cases of
lack of law”, Journal of Islamic Researches, 12 Course, No. 1, 2, PP.
223-231. [In Persian]

Mehrpoor, Hossein (1989). “History of punishments (An attitude towards
the course of legislation of punishments in Islamic Republic of Iran”,
Kanoon e Vokala, No. 148-149, PP. 9-68. [In Persian]

Mohaghegh Helli, Jafar Ibn Hassan (1987). Sharaye-al-Islami fi Masael-
al-Halal val Haram, 2™ Pub., Qom: Isma’iliyan Institute. [In Arabic]
Mousavi Ardabili, Abdolkarim (2006). Feghh-al-Hodood val Ta zirat,
2™ Pub., Qom: Institute for Publishing of Mofid University. [In Arabic]
Mousavi Khomeyni, Rohollah (?). Sahife e Imam, 5" Pub., Tehran:
Institute for Organizing and Publishing the Works of Imam Khomeyni.
[In Persian]

Mozafar, Mohamad Reza (2009). Almanteg, 7% Pub., Qom: Islamic
Publishing Institute. [In Arabic]

Najafi, Mohamad hassan (1983). Javaher-al-Kalam fi Sharh e Sharaye-
al-Islam, 7" Pub., Beirut: Dar-al-Ehya Al-Toras Al-Arabi. [In Arabic]
Sabzevari, Abd-al-A’la (?). Tahzib-al-Osoul, 2™ Pub., Qom: Al-Manar
Institute. [In Arabic]

Sadeghi, Mohamad Hadi (2015). Jarayem Alayh e Ashkhas (Sadamat e
Jesmani), 21° Pub., Tehran: Mizan Publishing. [In Persian]

Sadr, Mohamad Bager (1996). Bohoos fi Elm-al-Osoul, 3" Pub., Qom:
Institute of Islamic Encyclopedia. [In Arabic]

Safi Golpayegani, Lotfollah (?). Al-ta’zir Ahkamohoo va Hodoodoh, No
Pub., No Pub. Place. [In Arabic]

Shahid Sani, Zeyn-al-Din Ibn Ali (1989). Al-Rauzat-al-Bahiya fi Sharh-
al-Lomat-al-Dameshghiya (Mohashi: Kalantar), 1% Pub., Qom: Davari
Bookstore. [In Arabic]

Sheykh Toosi, Mohamad Ibn Hassan (1966). Al-Mabsoot fi Feghh-al-
Imamiyah, 3™ Pub., Tehran: Al-Maktaba-al-Mortazaviya for Reviving
Al-Jafariya Works. [In Arabic]

Sobhani, Jafar (2008). Al-Moojez fi Osoul-al-Feghh, 14" Pub., Qom:
Imam Sadegh (PBUH) Institute. [In Arabic]



56 Abstract & Bibliographies in English

—  Sobhani, Jafar (2009). Al-Vasit fi Osoul-al-Feghh, 4™ Pub., Qom: Imam
Sadegh (PBUH) Institute. [In Arabic]

—  Tabrizi, Mousa (1948). Ausagh-al-Vasa el fi Sharh-al-Rasa’el, 1 Pub.,
Qom: Kotobi Najafi. [In Arabic]

—  Yazdi, Mohamad Kazem (2005). Hashiya Fara’ed-al-Osoul, 1% Pub.,
Qom: Dar-Al-Hoda. [In Arabic]

B) Website

—  «Taghrirat e Dars e Kharej ¢ Osoul e Feghh» (29/09/2018), Mohamad
Taqi Shahidi, Available at: www.eshia.ir.



